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Explanatory Memorandum 
 

 

 

Subject: Land Act (Fee Simple) Amendment Act TNS 4 2016 
Date: May 13, 2016 

 

 

Overview: The proposed Land Act amendments relate to recent decisions on Macoah housing. 

The Nation’s driving goal is to bring Toquaht citizens home, and Council’s objective with this 

amendment act is to make it administratively simpler for citizens and their spouses to own fee 

simple land at Macoah.  

 

Currently the Land Act requires all land transfers to citizens in fee simple to undergo two 

public meetings and a referendum.  

 

The proposed Land Act (fee simple) Amendment Act removes the requirement for a 

referendum to transfer fee-simple land to citizens or to citizens and their spouses in areas 

designated as Homelands in the Official Community Plan Act. Currently the only designated 

Homelands area is at Macoah. A referendum or a ratification vote is still required for land 

transfers in all other locations, and for land transfers to non-citizens. 

 

Recommendation: That Council adopt the proposed legislation. 

 

Background: Citizens currently living at Macoah must pay a transfer fee in order to be 

transferred their homes and lots. The new owner will be responsible for all future 

maintenance and work on the home, the land and the utilities. Citizens that do not yet have a 

house at Macoah will have the opportunity to apply for land to build a home, and to apply 

for rental housing at Macoah. 

 

While drafting this land act amendment, it was determined that Toquaht citizen’s spouses 

are typically not Toquaht citizens. The intention was for Toquaht citizens to have the option 

of putting their spouses on the property title. The proposed Land Act (fee Simple) 

Amendment Act provides the opportunity for citizens, or citizens and their spouses to be 

transferred Toquaht community lands in fee simple without the lengthy referendum or 

ratification processes.  

 

In the proposed Act, only an eligible recipient (Toquaht enrollee, the Toquaht Nation, or a 

Toquaht housing service provider) may be transferred land in fee simple in the homelands area 

without a referendum. Additionally, an eligible recipient and their spouse may be transferred land 

in fee simple.   

 

Implications of the Land Act (Fee Simple) Amendment Act:  If a citizen and their spouse are 

added to the land title, they are “joint tenants” in BC law. That is, they are both 50% owners of 

the land title. If the citizen should pass, the title will pass to the spouse as an administrative 
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function through BC law. In the case of a divorce, the citizen and their spouse would have to 

determine how to proceed with the home ownership. The Nation would not be involved.  

 

If a citizen is the sole name on the title, they will hold 100% of the ownership of the land even if 

a spouse lives with them as “tenants in common”. A citizen land owner can will their land to a 

spouse, but this process is not straightforward, and may not guarantee the spouse the ability to 

stay in the house for the short term nor final ownership over the house.   

 

Sale or transfer of fee simple land in this amendment act can only be to an eligible recipient, or 

an eligible recipient and their spouse. 

 

Given these proposed Land Act amendments, Parts 5 and 6 (on spousal interests) could be 

repealed. However, this can be left as is for the next major Land Act review since there may be 

amendments to other laws that would be required if parts 5 and 6 are repealed to ensure we are 

not erroneously referencing old parts in our other laws. 

 

Effect of the proposed amendment: If this Amendment Act is adopted, no information 

meetings or referendums will be required before land at Macoah can be transferred to a citizen, 

or a citizen and their spouse.  

 

Toquaht citizen involvement: The proposed amendment and this explanatory memorandum 

will be posted on the Toquaht website and notice board for 14 days. Toquaht staff will be 

available during office hours for any questions, written feedback or to set a meeting time to talk 

about the proposed amendments. 
 

The goal of the proposed changes is to keep the land transfer process administratively 

manageable and inexpensive for citizens moving to Macoah, in keeping with the Nation’s goal 

to bring citizens home. 

 

Please contact Juliet Van Vliet, Director of Lands, Public Works and Resources with any 

questions or concerns (julietv@toquaht.ca and 250-726 4230). 

 

Possible timeline for adoption: 

 

June 1st 2016 Committee of the 

whole review 

Line by line review. 

June 14th 2016 Third Reading and 

adoption 

Recommendation from the committee is 

received by Council, including amendments as 

required. 

Adoption of legislation. 

 
Respectfully submitted, 

 
Juliet Van Vliet, MA Planning 
Director of Lands, Public Works, and Resources 
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